Mr. Luther stated that after making the methane tests,
he and Mr. sparvieri continued to take air readings, but their
anemometers would not turn.  Mr. Sparvieri then released a
puff of smoke from a smoke tube and it went to the roof and
then returned outby.  They then decided to make an air reading
with smoke at 10 foot intervals and the smoke was released at
the BE point.  The air was timed at 1,311 cubic feet per min-
ute as it returned out the entry toward the main return the
way it was supposed to.  He did not recall travelling down the
entry immediately outby the BE point (Tr. 153-154).

On cross-examination, Mr. Luther confirmed that he took
his methane readings with a hand held CSE methane detector,
but that he did not test the air where he recorded 2.5, 1.3,
and .4 percent methane (Tr. 154).  After testing the air at
the BE point, he and Mr. Sparvieri left because he wanted to
use a telphone, and it took them 45 minutes to an hour to
reach the surface.  The citation was served on him approxi-
mately an hour and a half later (Tr. 156).

Mr. Luther stated that he had no difference of opinion
with Mr. Sparvieri at the time he issued the citation and did
not suggest that he was taking his air reading at the wrong
place.  He confirmed that he has tested for methane at desig-
nated BE points, as well as BE points which have to be moved
because of lack of physical access.  In these instances, he
would have to move back 20 to 30 feet to make his tests (Tr.
156-157).

Mr. Luther agreed with the procedure for making air read-
ings as explained by Mr. Endler, and confirmed that he has
made tests in this manner.  Mr, Luther stated that it was his
understanding that 3.3 percent methane at a BE point was
acceptable, but found out differently when the citation was
issued.  He did not ask Mr. Sparvieri why he was issuing the
citation (Tr. 158).

MSHA's Rebuttal Testimony

John Kuzar testified that during the 11 years he has been
in the district he has never known that 4.0 percent methane
was permitted at a bleeder evaluation point (T-r. 160).  He
stated that during the hearing he telephoned his office and
spoke with MSHA Inspector Sam Burnatti concerning the mine
ventilation plan on file in his office.  Mr. Burnatti reviewed
the applicable plan which was in effect at' the time the cita-
tion was issued.  Plan review 25 or 24 was in effect, and
Mr. Burnatti reported that the plan specifically stated that
2 percent methane was permitted at a BE point (Tr. 161).
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